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A coapany protestad avard of a contract to any
nonprofit institution, alleging that an unfair pricing situation
ex.sted, The protest was f£iled more than 10 days after tie basis
for protest was known and was untimsely. Allegations conceraing
ivdirect costs for nonprofit institutions invelved contract
adainistration and are not for consideration by GAO, (RRS)
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MATTER OF: Kirschner Associates, Inc.
DIGEST:

l. Protest filed more than 10 days after basis
for protest is known is untimely and not
for cdnsideration on merits,

2, Protester's request that awardce's compliance
with indirect cost limitation on instant con-
tract be enforced through the munitoring of
the awardee's Federal contracts concerns con-
tract administration and is not for considera-
tion by GAO under bid protest function.

Kirschner Associates, Inc. (Kirschner) protests
the award of a contract to any non-profit institution
under renquest for proposals (RFP) 7-78-1001 by the
Department of Health, Education and Welfare (HEW).
The RFP roncerns training and terhnical assistance
for grantees under the Headstarct Program.

For this type of contract it is HEW's policy to limit
aliowable indirect costs for non~-profit orgyanizations
to B8 percent of direct costs. No such limitation,
however, is applied to profit-making institutions.
Kirsechner, a profit-making organization, indicates that
frequantly a non-profit offeror will "transfer the
financial loss incurred (by accepting a zontract at an
indirect cost rate below its existing rate) to other
Fedrral contracts." Kirschner contends tnat a contract
award in this situation leads to un unfair pricing
situation because proposals submitted on this basis
do not represent a nonprofit organization's actual
indirect costs.

We believe that Kirschner's protest is untimely
and not for consideration on the merite.

By letter o{ March 21, 1976, which contained
the minutes of a preproposal conference, Kiivschner was
advised that the 8 percent indiiect cost limitation
would apply. After a successful protest on & different
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basis to the agency agajnst an award to Community
Development Institute (CDI} under the same RFP, HEW
terminated CDI's contract, and on August 4 issued an
amendment which modified the RIFP and extended the
clusing dete for receipt of propusals to September 1,
1979, We have been advised by HEW that award has been
nade to CDI.

Section 20 2(b){2) of our Bid Protest Procedures
requires that bid protests be filed not later than 10
days after the basis for protest is known or should
nave bheen known, whichever is earlier., 4 C.F.R. §
20.2(b)(2) (1378). Essentially, Kirschner's protest
concerns the propriecty of the 8 percent indireect cost
limitation, and the undue competitive cost advantage
which may be enjoyed by nonprofit organizations to
which such cost limitation epplies. This basis for
prctest was apparent to XKirschner at the latest upon
its receipt of the conference minutes in March. More-~
over, Kirschner was informed by letter of July 28 that
its protest had been sustained, that the contract
awarded to CDI would be terminpated and that the RFP
would bLe reissued on August 4. Upon Kirschner's receipt
of the August 4 RFP, it should have been apparent to
Kirschner that the 8 percen% limitation would be appli-
cable to the procurement. Therefore, it would appcar
that Kirschner's protest received in our Office
September 11 is untimely.

Kirschner submitted this protest to "insure" that
a nonprofit -.ganization would not tranrffer its losses
on this contract to other Federal sources, To the
extent Kirschrer's protest recuests that compliance
with the 8 pe';cent indirect cost limitation on the
instant contract be enforced through the monitoring
of the swardee's Federal contracts, it js not cognizable
under cur Bicd Protest Procedures. Rather this involves
contract administration which is the functiorn of pro-
curing agencies and not this Office. See Wirkham
Contracting Co., Inc., B-190490, March 24,  '78, 78-1

The protest, t'wrefore, is dismissed.
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Milton J. Socolar
General Counsel





